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Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of
CRT Docket 85-4-84CD
1984 Cable Royalty

Distribution Proceeding
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Affidavit of W. Drew Kastner

COUNTY OF NEW YORK )
Ss:
STATE OF NEW YORK )

I, W. Drew Kastner, being duly sworn deposes and

states that:

This affidavit is made for the purpose of adopting as
my sworn testimony in this proceeding the attached "Rebuttal
Testimony of W. Drew Kastner." The testimony provided therein

is true and correct, and I adopt it as my sworn testimony in

Qf\) A Qéé’j%_&“

W. Drew Kastner”

this proceeding.

Sworn to before me this
/ju’day of November, 1986

Chae g
V/Ary Publlc/
JOAN A, BUDAY

o . Notary Publie, Stato of Ncw Yorlt
My Commission expires: No. 31-4850404
Qualifiod in Now Yorlt Coun A’)
Commlasion Expiros Jan. 21, 19 25‘
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Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of )
) CRT Docket 85-4-84CD
1984 Cable Royalty )

Distribution Proceeding )

Rebuttal Testimony of W. Drew Kastner
for the National Broadcasting Company, Inc.

This testimony is presented as rebuttal evidence for
the National Broadcasting Company, Inc. ("NBC") in Phase II of

the 1984 Cable Royalty Distribution Proceeding.

1. I have been employed as an attorney with NBC
since 1982. Currently, my position is Assistant General

Attorney of NBC's Law Department in New York.

2. Since 1982, I have had primary responsibility
for all copyright matters for NBC, including the preparation
and filing of all claims before the Copyright Royalty Tribunal
("CRT"). 1In 1984, I prepared NBC's claim with the CRT for 1983
cable copyright royalties and supervised its filing. This
claim included all royalties resulting from the distanf signal

carriage of "Little House on the Prairie" ("Little House").

3. I disagree with Mr. Delman's assertion that NBC

never informed Worldvision Enterprises, Inc. ("Worldvision") of



° its position that NBC, not Worldvision, was entitled to cable
foyalties for the Little House program series.

o

4. In my capacity as NBC's copyright counsel, I
regularly advised Susan Beckett, Vice-President of Business
| Affairs of NBC Enterprises, Inc. and the Enterprises Division,

° on matters of copyright and related law. In this regard, Ms.
Beckett informed me of her telephone conversation with Mr.
Delman of Worldvision in early August, 1984 during which she

° advi.sed him of NBC's 1983 claim and that NBC was the

appropriate party to receive cable copyright royalties for the
Little House program series.

} .

i

5. At Ms. Beckett's suggestion, I contacted Mr.

Delman in early August and reasserted NBC's position on this

o matter and reminded him that NBC filed a 1983 Phase I claim
before the Tribunal for the Little House cable royalties. I
can recall at least one other substantive conversation with Mr.

N. Delman regarding this same subject. During thgse conversa-
tions, Mr. Delman and I clearly expressed to each other our
disagreement about the entitlement to cable royalties for the

® Little House program series. Mr. Delman never asked that Mr.
Wexler call him to confirm NBC's position.

o 6. During one of these telephone conversations with
Mr. Delman, I was joined by Mr. Stephen Stander, Vice President
of the NBC Law Department in New York. During that conversation,

®
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Mr. Stander confirmed to Mr. Delman NBC's position regarding
NBC's entitlement to cable copyright rcyalties for the Little

House program series.

7. Inasmuch as I had put Mr. Delman on notice with
regard to NBC's 1983 CRT royalty claim for the Little House
program, I saw no need to send any additional written statement
to Mr. Delman since NBC's 1983 CRT filing itself clearly

expressed NBC's position on this matter.
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Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of
CRT Docket 85-4-84CD
1984 Cable Royalty

Distribution Proceeding

Affidavit of Jerome Wexler

COUNTY OF NEW YORK )
) Ss:
STATE OF NEW YORK )

I, Jerome Wexler, being duly sworn deposes and states

that:

This affidavit is made for the purpose of adopting as
my sworn testimony in this proceeding the attached "Rebuttal
Testimony of Jerome Wexler." The testimony provided therein is
true and correct, and I adopt it as my sworn testimony in this

proceeding.

(4 Ww&

Jerozﬁ Wexler

Sworn to before me this
123, day of November, 1986

Notary Public Nmmypmmm\rﬁ(meNka

0mmr hB

v:P Rty
Com [“uu‘ul‘l_a [ Vv P (:‘51
My Commission explres




Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of
CRT Docket 85~4~-84CD

)
)
1884 Cable Royalty )
Distribution Proceeding )

Rebuttal Testimony of Jerome Wexler
for the National Broadcasting Company, Inc.

This testimony is presented as rebuttal evidence for
the National Broadcasting Company, Inc. ("NBC") in Phase II of

the 1984 Cable Royalty Distribution Proceeding.

1. I have been employed by NBC for 23 years.
Presently I hold the position of President, NBC Enterprises,
Inc. During the period of the negotiation and drafting of the
1979 Agreement with Worldvision concerning domestic
distribution of "Little House on the Prairie," I held the

position of Vice President of NBC's Entertainment Division.

2. I was aware of the negotiations concerning
Worldvision's distribution of Little House while they were in

progress but played no active part in such negotiations;

3. During this period, I headed an Ad Hoc Committee

formed to explore emerging markets and new technologies for



cable television, video disc and video cassettes. Susan K.

Beckett was a member of this committee.

4. The purpose of this committee was to investigate
methods of exploiting our rights in NBC-produced programs with

respect to these and other potential new media.

5. In 1984 I was President of NBC Enterprises, Inc.
At that time Susan Beckett was Vice:President of Business
Afféirs for NBC Enterprises, Inc. and reported to me. MNMs.
Beckett had the responsibility with respect to the legal and
financial concerns of various NBC properties which included the

program series "Little House on the Prairie."

6. By virtue of her position, Ms. Beckett had the
authority to make the decision to file a claim before the

Copyright Royalty Tribunal for the Little House program.

7. I was aware of and supported Ms. Beckett's
decision to claim the 19883 cable royalties to Be distributed by
the Copyright Royalty Tribunal for Little House. I concurred
in her judgment to place a courtesy call to Mr. Delman of
Worldvision Enterprises, Inc. and to put him on notice of NBC's

claim to 1983 cable copyright royalties for Little House.

8. I do not recall ever having had substantive

discussions with Mr. Delman concerning Little House. Nor do

-2-



®
I recall ever having had lunch with Mr. Delman and David
| Freedman together. I do remember having once had lunch with
|
‘ Mr. Delman, a lunch which was not attended by David Freedman,
®
and which was not for the purpose of discussing NBC's Agreement
with Worldvision for the Little House program.
|
®
|
®
¢
®
®
1
°
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Before the
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In the Matter of
CRT Docket 85~4~-84CD
1984 Cable Royalty

Distribution Proceeding

e e St St

Affidavit of Susan K. Beckett

COUNTY OF NEW YORK )
SS:
STATE OF NEW YORK )

I, Susan K. Beckett, being duly sworn deposes and

states that:

This affidavit is made for the purpose of adopting as
my sworn testimony in this proceeding the attached "Rebuttal
Testimony of Susan K. Beckett." The testimony provided therein

is true and correct, and I adopt it as my sworn testimony in

L

\ A {4 .
/' Susan K. Becy@tgf"

this proceeding.

Ve / 5

S orn to before me this
E%““day of November, 1986

M JOAN A. auu:\&; vorts
Notary Public, State of Naw YOn
(o & s

s No. 31-4850464
Notafy Publid / Cualificd In Maw York COU@
o Commission Expires Jan. 21, 1 A
)

My Commission expires:




Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of
CRT Docket 85-4-84CD

)
: )
1984 Cable Royalty )
Distribution Proceeding )

Rebuttal Testimony of Susan Beckett for
the National Broadcasting Company, Inc.

This testimony is presented as rebuttal evidence for
the National Broadcasting Company, Inc. ("NBC") in Phase II of

the 1984 Cable Royalty Distribution Proceeding.

1. I have previously testified in this proceeding
and my position and duties as Vice President of Business,

Affairs for NBC Enterprises remains as before.

2. At the time the 1979 NBC-Worldvision Agreement
was being drafted, Mr. Jerome Wexler was the Vice-President of
the NBC Entertainment Division in New York and chaired the Ad
Hoc Committee meetings which I have previously aiscussed.

Mr. Wexler is currently the President of NBC Enterprises, Inc.

3. I have reviewed the six-month financial
statements supplied by Worldvision in connection with Little

House and affirm that NBC could not accurately determine from



those statements whether Worldvision had collected Copyright
Royalty Tribunal monies. From time to time, we asked for
additional "backup" material on general gquestions regarding the
6-month financial statement. I have also reviewed those
materials and affirmed that NBC could not determine whether
Worldvision had collected Copyright Royalty Tribunal ("CRT")
monies because of the vague nature of the coding system
utilized by Worldvision. Attached-hexreto, as part of-this
Exhibit; itsa-sampte—of--how—thebackup—documentation was

.

-provided by Worldvision te NBC for Little House—

4. In the spring of 1984, the NBC Law Department
advised me that Little House was one of the programs for which
MPAA had submitted a claim in connection with the 1982 CRT
proceedings. Around June 1984, I asked NBC's Finance Division
to investigate whether CRT monies were being collected by
Worldvision. In this regard, an independent auditor who was
already conducting an audit relating solely to the foreign
distribution of Little House, was reguested to investigate
whether CRT royalties were in fact being collected by
Worldvision for Little House. Pending the results of this
inquiry -- which eventually confirmed that CRT royalties were
being collected for Little House =-- I instructed the NBC Law
Department to file a claim for 1983 CRT royalties regarding

Little House. But for our own probe into this matter, NBC



would not have known from Worldvision's reporting as of that

time that Worldvision was collecting such CRT royalties.

5. In an effort to verify this information, I
called Neil Delman on August 3, 1984. In our conversation
(which I referred to in my earlier testimony), I advised
Mr. Delman that NBC was entitled to Copyright Royalty Tribunal
royalties for Little House and I did not tell him that that was
my personal opinion. It was not, and is not, my practice to
exﬁfess personal, rather than NBC, positions in negotiations
with distributors. On the contrary, I advised Mr. Delman of

NBC's position.

6. Mr. Jerome Wexler was aware of and approved my
decision to file a claim on behalf of NBC for the 1983 céble
royalties for the NBC-produced program series "Little House on
the Prairie." Mr. Wexler was also aware of my informing
Mr. Delman of such claim by NBC. Such decisions were
encompassed under my authority as Vice-President of Business

Affairs of NBC Enterprises, Inc.

7. After my conversation with Mr. Delman, I
suggested that Drew Kastner, or Steve Stander, of the NBC Law
Department, speak to Mr. Delman, and they told me they had done
so. +tached hereto, as part of this Exhibit, is my télephone

log which confirms my recollection in that regard.
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4583~86-291-440

®
Before the
® COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036
In the Matter of )
) CRT Docket 85-4~84CD

® 1984 Cable Royalty ) -

Distribution Proceeding ) Affidavit of David Freedman

COUNTY OF LOS ANGELES )

) SS:
® STATE OF CALIFORNIA )
I, David Freedman, being duly sworn deposes and

states that:

®
This affidavit is made for the purpose of adopting as

my sworn testimony in this proceeding the attached "Rebuttal
o Testimony of David Freedman." The testimony provided therein is

true and correct, and I adopt it as my sworn testimony in this

2

proceeding.

o

<

David—Freg

Sworn to before me this
K. /4 day of November, 1986 !

lozelp Dekirty

Notary Public

My Commission expires:

Iy
“

OFFICIAL SEAL
ROSALEEN DOMHERTY
NOTARY PUBLIC - CALIFORMIA

108 ANGELES COUNTY
My cemm., expires JAN 17, 1988 |
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Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of )
) CRT Docket 85-4-84CD
1984 Cable Royalty )

Distribution Proceeding )

Rebuttal Testimony of David Freedman for
the National Broadcasting Company, Inc.

This testimony is presented as rebuttal evidence for
National Broadcasting Company, Inc. ("NBC") in Phase II of the

1984 Cable Royalty Distribution Proceeding.

1. I am presently Senior Vice-President,
Television, Business Affairs at Twentieth Century Fox Film,

Corp.

2. From 1967 through 1972, I was employed as NBC's
Vice President in charge of business affairs in Burbank,
California. From 1975 through 1983, I was employed as NBC's

Vice President of Business Affairs in Burbank.

3. I conducted the direct negotiations for NBC
concerning the 1979 Agreement with Worldvision Enterprises,
Inc. ("Worldvision") with regard to the domestic non-network
distribution of the NBC program "Little House on the Prairie"

("Little House").



4. During the time of my negotiations of the 1979
Agreement with Worldvision, I discussed the Agreement with beth

Susan Beckett, at the time a senior attorney in the New York

- law department and Bernard Gold, an attorney in the Los Angeles

office of the Proskauer Rose Goetz and Mendelsohn law firm.
During these-discussions, I consistently made the point that
Worldvision's rights to distribute the Little House programs
were to be limited to conventional free television on other
than a national network prime time basis. At the time I could
nofjknow the full impact of the new video technologies of cable
television, video disc and video cassette, and therefore I had
aboslutely no intention to assign NBC's rights to exploit the

new technologies to Worldvision or any other party.

5. During my negotiations with Mr. Delman, I made
clear that Worldvision's distribution rights were limited to
conventional free television broadcasts of Little House. Mr.

Delman agreed to such limitations.

6. In this connection, I explained to Mr. Delman
that it was NBC's position that Worldvision's limited
distribution right did not include cable origination rights.
The reason NBC did not grant cable orgination rights to
Worldvision was because it was NBC's intention to reserve unto
itself the right to exploit cable distribution since it was not

prohibited by the FCC rules.



7. During these negotiations, Mr. Delman and I
never discussed the general question of secondary
transmission by cable systems, nor the specific question of

cable copyright royalties.

8. I did advise Mr. Delman that NBC would be barred
from profit participation in the domestic syndication of Little
House under tﬁe FCC rules. However, 1 never suggeéted that
such "profit" from syndication would include cable copvright

royélties.

S. I disagree with Mr. Delman's characterization of
the distribution Agreement as a "buy-out." The distribution
rights granted Worldvision in the Agreements were specifically
limited in manner and in time. For.example, Worldvision may
only distribute Little House "over conventional free television
on other than a national network prime time basis" for a period

of thirty-£five years.

10. At the time of the negotiation of the 1979
Agreement, I was not aware of any general industry practice
which automatically granted the cable copyright royalties to

the syndicator.
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Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of
CRT Docket 85-4-84CD

)
)
1984 Cable Royalty )
)

Distribution Proceeding Affidavit of Bernard D. Gold

COUNTY OF LOS ANGELES )
ss:

e’

STATE OF CALIFORNIA

I, Bernard D. Gold, being duly sworn deposes and

states that:

This affidavit is made for the purpose of adopting as
my sworn testimony in this proceeding the attached "Rebuttal
Testimony of Bernard D. Gold." The testimony provided therein
is true and correct, and I adopt it as my sworn testimony in

this proceeding.

Bernard D. Gold

Sworn to before me this
/3 day of November, 1986

Wraetn_ Lotorte

Notary Public

My Commission expires

B R = e o e Tl
(F UTAY, SMAY,
: ROSALEEN DOHERTY
NOTARY PUBLIC - CALIBORNIA ¢
105 ANGTLFS COUNTY |
My comm. expires JAN 17 1588 .
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Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Maztter of

1984 Cable Royalty

)
) CRT Docket 85-4-8zCD
)

Distribution Proceeding )

Rebuttal Testimony of Bernard D. Gold for
the National Broadcasting Company, Inc.

This testimony is presented as the rebuttal evidence
of National Broadcasting Company, Inc. ("NBC") in Phase II of

the 1984 Cable Royalty Distribution Proceeding.

1. I am currently the Partner in charge of the Los
Angeles, California office of the Proskauer Rose Goetz &

Mendelsohn law firm.

2. I have practiced law since 1955. My practice
has varied over the years between labor relations and enter-

tainment law.

3. From 1976 to 1977, 1 was employed by NBC in
Burbank, California as the head of its West Coast Law
Department. During this time, my practice at NBC included both

labor and entertainment law.



4. In 1977, my responsibilities as Vice President
were to oversee the NBC legal offices on the west coast, as
well as responsibilities with respect to labor and personnel

matters.

5. From sometime near the end of 1978, I worked
closely with David Freedman, who was then employed as NBC's
Vice President in charge of business affairs in Burbank,

California.

6. During that period, I participated in the
drafting of the 1979 NBC-Worldvision Agreement pertaining to
the NBC produced program "Little House On The Prairie" ("Little

House").

7. On June 1, 1879, I left NBC to open up the Los

Angeles office of the Proskauer law firm.

8. Subsequently, NBC retained me to continue to
work on the 1979 NBC-Worldvision Agreement and to draft the
1982 NBC-Worldvision Agreement pertaining to the Little House

program.

9. During the period I was involved in drafting the
1979 Agreement, I had discussions on this subject with David
Freedman who was involved in negotiating the substantive

provisions of the Little House Agreement and with Susan Beckett

-2-



regarding her review of the substantive provisions of the
Little House Agreement. At that time, Ms. Beckett was a Senior
Attorney with the New York Law Department. She is now Vice

President of Business Affairs, NBC Enterprises.

10. As a consequence of these discussions, 1 was
instructed to draft the 1979 NBC-Worldvision Agreement to
exclude Little House's distribution .and exhibition over pay and

cabye television as agreed upon by the parties.

11. I refer the Tribunal to the identical language
of the 1979 Agreement at page 3 of Exhibit 2 and the 1982
Agreement at page 4 of Exhibit 3 which states
[tlhe rights granted Purchaser hereunder
extend solely to exhibition over
conventional free television on other than
a national network prime time basis.
I also refer the Tribunal to the identical language
of the 1979 Agreement at p. 9-10 of Exhibit 2 and the 1982
Agreement at page 12 of Exhibit 3 which states
Notwithstanding any other provision of this
Agreement, it is understood that this
Agreement grants no rights to Purchaser,
and places no restrictions on NBC regarding
any means of distribution or exhibition,
other than by conventional free television
broadcasts.

12. I attest to the fact that this language did not

intend to encompass distribution or exhibition of the Little

-3=




House program over cablg television. Moreover, this language
was drafted to specifically exclude exhibition of this program
over cable television systems. Furthermore, the language did
not intend to assign NBC's right to receive the cable royalties
allotted to the Copyright Royalty Tribunal. It is my
understanding that this language correctly reflects the

agreement reached by the respective principals.

13. I also refer the Tribunal to the identical
language in the 1979 Agreement at page 2 of Exhibit 2 and the
1982 Agreement at page 3 of Exhibit 3 which states

[i]t is expressly understood that Pur-
chaser's rights under this Agreement are
limited to the right to distribute, ex-
hibit, and advertise the produced episodes
pursuant to the terms of this Agreement,

14. My recollection was that David Freedman
instructed me to draft the Agreement such that only the limited
rights granted to Worldvision were expressed, and to assure
that any rights not specifically granted were excluded and
therefore retained by NBC. In this regard, there is no
guestion in my mind that the right to receive royalties from

the Tribunal was excluded from the Agreement and that this

right was retained by NEC.
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Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of

1984 Cable Royalty

Distribution Proceeding

) .
} CRT Docket 85-4~84CD

)

) Affidavit of Arthur R. Miller

COUNTY OF MIDDLESEX

N e

SS:
STATE OF MASSACHUSETTS )
I, Arthur R. Miller, being duly sworn deposes and

states that:

This affidavit is made for the purpose of adopting as
my sworn testimony in this proceeding the attached "Rebuttal
Testimony of Arthur R. Miller." The testimony provided therein

is true and correct, and I adopt it as my sworn testimony in

<

/Arthur R. Miller

this proceeding.

Sworn to before me this
[Ltkday of November, 1986

Notary Public

My Commission expires: éQf'/"'?>/




® Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of

1984 Cable Royalty

)
) CRT Docket 85-4-84CD
)

Distribution Proceeding )

Rebuttal Testimony of Arthur R. Miller
for the National Broadcasting Company, Inc.

This testimony is presented as rebuttal evidence for
the National Broadcasting Company, Inc. ("NBC") in Phase II of

the 1984 Cable Royalty Distribution Proceeding.

1. I am a Professor of Law at the Harvard Law
School. I have taught copyright law for over twenty years, at
Harvard and, before that, at the University of Michigan Law
School and the Universify of Minnesota Law School. I have
written and testified before Congress about copyright law.
More complete information on my personal and professional

o background is contained in Attachment 1, hereto.

| 2. I was appointed by President Ford to be a member

® of the National Commission on New Technological Uses and
Copyrighted Works (often called CONTU). I testified on
numerous occassions in the 1960s and 1970s on copyright law

® revision regarding technology and copyright. I was the




principal drafter of Section 117 of the Copyright Act enacted
in 1976, which dealt with copyright issues related to new
technology. As a member of CONTU's computer subcommittee, I
also played a major role in proposing the 1981 amendments to

Sections 101 and 117.

3. NBC has asked me to express my opinion on the
gquestion of who is entitled to receive the cable copyright
royalties under Section 111 of the Copyright Act for the
telé§ision program series "Little House On The Prarie"™ ("Little

House").

4. I have reviewed the copyrights held by NBC to

the television series known as "Little House On The Prarie."

5. I understand that NBC created, financed,
developed and produced the "Little House" television series and
retained creative control over the program from the very start
of the development and production of the program as a
television series. I understand, also, that Worldvision did
not create, develop, finance, produce, or exercise creative
control over the series, and was not at risk regarding the

series.



6. In my opinion, NBC obtained the relevant
copyrights for exhibition, distribution and utilization of
Little House, with all of the entitlements that come therefrom.
NBC has transferred to Worldvision only the limited right
solely to the exhibition of broadcasts over conventional free
television (on other than a national network prime time basis)
and, in my opinion, NBC has retained all other relevant
copyright rights, including the copyright rights to royalties
from the exhibition of Little House over a cable system,

whether by primary, or secondary, exhibition.

7. While as a result of transfer or assignment more
than one entity may be entitled to copyright interests in
copyrightable material, any such transfer or assignment of
copyright rights must be specific, unambiguous, and clearly
intend the division of the copyright. 1In this case, I am of
the opinion that NBC did not intend to, and cannot be
reasonably said to have transferred or assigned its copyright
interests in any royalties collected by the Copyright Royalty

Tribunal from secondary transmissions by cable systems.

8. Put another way, viewing a copyright as a bundle
of rights, it is my opinion that NBC retained in its bundle of
rights its copyright to any and all exhibition of Little House,
except as to domestic syndication distribution broadcast over

conventional free television, and that copyright royalties paid

-3-



by any exhibitors other than those licensed for broadcast over

conventional free television belong to NBEC.

® 9. My conclusion is supported by the legislative
history of the Copyright Act, which reveals a legislative
intent that copyright royalties should be paid by cable

® operators to the creators of the relevant programs, which, in

this case, is NBC.

® - 10. My conclusion is further buttressed by my review
of the contractual agreements of 1979 and 1982 between
Worldvision and NBC, for the purpose of granting Worldvision

® certain domestic syndication rights to certain Little House
television programs produced for broadcast. These agreements,

inter alia, specifically limit the rights of Worldvision

Y "solely" to exhibition ¢f broadcasts over conventional free
television and do not include the grant of any rights to
Worldvision with respect to the exhibition of the Little House
series in, or over, cable systems, or any other systems, or

medium.
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